
CASE LAW OVERVIEW-PROTECTING THE CHILD: INTIMATE PARTNER 
VIOLENCE AND CUSTODY LAW 

 

I. Best Interests Determination 

 

• Courts in New York determine custody of children by determining what custodial 

arrangement is in the best interests of the child. (see Matter of Knoll v. Waters, 305 A.D.2d 741, 

742, 760 N.Y.S.2d 245 [2003]; Matter of Youngok Lim v. Sangbom Lyi, 299 A.D.2d 763, 764, 751 

N.Y.S.2d 617 [2002] ). 

 

• Best Interests Factors: Numerous factors are relevant in the best interests analysis 

including, among others, “the relative fitness of the parties, the child's age, the quality of the 

home environment, the ability of each parent to meet the emotional and intellectual needs of 

the child, and the length of time the present custody arrangement has been in place and each 

parent's past performance with respect thereto” (Matter of Dudniak v. Olmstead, 307 A.D.2d 

404, 405, 761 N.Y.S.2d 714 [2003]; see Matter of Louise E.S. v. W. Stephen S., 64 N.Y.2d 946, 

947, 488 N.Y.S.2d 637, 477 N.E.2d 1091 [1985] ).  

 

• The original placement of the child. “Other factors a court should consider include the 
original placement of the child and the length of that placement” (see Pierre–Paul v. 
Boursiquot, 74 A.D.3d 935, 936, 903 N.Y.S.2d 94). Ekstra v. Ekstra, 78 A.D.3d 990, 991, 
912 N.Y.S.2d 592, 594 (2010) 
 

• The relative fitness of the parents. See Martin v. Mills, 94 A.D.3d 1364, 943 N.Y.S.2d 631 
(3d Dep't 2012), where mother was denied custody for drinking heavily in front of children, 
parental neglect, having an abusive boyfriend, etc. 
 

• The child(ren)’s age. “Family court did not possess adequate relevant information to 
determine whether the termination of the father's visitation with the child was in the child's 
best interest, and therefore the family court improvidently exercised its discretion in granting 
the mother's petition to modify a court order to terminate the father's visitation with the 
child, without conducting a hearing; although the attorney for the child indicated that the 
child, who was then 13 years old, did not wish to visit the father, the court failed to conduct 
an in camera examination of the child to ascertain the child's view.” Zubizarreta v. 
Hemminger, 107 A.D.3d 909, 967 N.Y.S.2d 423 (2013). 
 

• Quality of the home environment. “Here, Family Court found that, although both the 
mother and father are loving parents and have been able to effectively coparent their 
daughter, the mother could afford “more stability, guidance and consistency in the child's 
daily life.” More specifically, the court noted that the father had no vehicle and was reliant 
on others for transportation and maintains only sporadic seasonal employment as a 
landscaper working approximately 20 hours per week. Although the father asserted that his 
gross income the previous year was $50,000, he receives public assistance in the form of 
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Section 8 housing and food stamps.” Appellate court affirmed this finding. Wilson v. 
Hendrickson, 88 A.D.3d 1092, 1094, 931 N.Y.S.2d 170, 172 (2011). 
 

• Agreements (on the grounds of stability): “Where the parties have entered into an 
agreement as to which parent should ***661 have custody, we have stated that “[p]riority, 
not as an absolute but as a weighty factor, should, in the absence of extraordinary 
circumstances, be accorded” to that agreement. (Matter of Nehra v. Uhlar, 43 N.Y.2d 242, 251, 
401 N.Y.S.2d 168, 372 N.E.2d 4.) This priority is afforded the first determination of custody 
in the belief **1263 the stability this policy will assure in the child's life is in the child's best 
interests.” Eschbach v. Eschbach, 56 N.Y.2d 167, 171, 436 N.E.2d 1260, 1262–63 (1982) 
 

• The expressed preference of the children: “While not determinative, the child's expressed 
preference is some indication of what is in the child's best interests. Of course, in weighing 
this factor, the court must consider the age and maturity of the child and the 
potential **1264 for influence having been exerted on the child. (See, e.g., Obey v. Degling, 
supra, at p. 770, 375 N.Y.S.2d 91, 337 N.E.2d 601; Dintruff v. McGreevy, supra, at p. 888, 359 
N.Y.S.2d 281, 316 N.E.2d 716.).” Eschbach v. Eschbach, 56 N.Y.2d 167, 173, 436 N.E.2d 
1260, 1263–64 (1982) 
 

•  The need for stability in a child's life. “The Family Court expressly stated that it passed 
no judgment on either parent's religious beliefs and practices. The children's need for 
stability, and the potential impact of uprooting them from the only lifestyle which they have 
known, are important factors in making a custody determination (see Matter of Larkin v. 
White, 64 A.D.3d 707, 709, 884 N.Y.S.2d 90).”  Gribeluk v. Gribeluk, 120 A.D.3d 579, 580, 
991 N.Y.S.2d 117, 118 (2014) 
 

• The parental guidance given the child. “Actors to be considered in making this 
determination include, inter alia, the quality of the home environment and the ability of the 
custodial parent to provide parental guidance and promote the child's intellectual and 
emotional development (see, Eschbach v. Eschbach, supra, at 172, 451 N.Y.S.2d 658, 436 N.E.2d 
1260; Matter of Holden v. Tillotson, supra, at 735, 716 N.Y.S.2d 152; Matter of Farnham v. 
Farnham, 252 A.D.2d 675, 676, 675 N.Y.S.2d 244).” Kaczynski v. Van Amerongen, 284 
A.D.2d 600, 601, 725 N.Y.S.2d 755, 757 (2001) 
 

• The parent's financial status. Among the many factors weighed are “the relative stability 
and financial situation of the respective parents; each parent's fitness and ability to provide 
for and guide the [child's] intellectual and emotional development; and the quality of the 
home environment” (Matter of Farnham v. Farnham, 252 A.D.2d 675, 676, 675 N.Y.S.2d 244 
[1998] ). Hostetler v. Montanye, 30 A.D.3d 720, 721, 816 N.Y.S.2d 584, 586 (2006) 

 

• Living with siblings: “Finally, this court has long recognized that it is often in the child's 
best interests to continue to live with his siblings. While this, too, is not an absolute, the 
stability and companionship to be gained from keeping the children together is an important 
factor for the court to consider. “Close familial relationships are much to be encouraged.” 
(Matter of Ebert v. Ebert, supra, at p. 704, 382 N.Y.S.2d 472, 346 N.E.2d 240.) “Young brothers 
and sisters need each other's strengths and association in their everyday and often common 



experiences, and to separate them, unnecessarily, is likely to be traumatic and harmful.” (Obey 
v. Degling, supra, at p. 771, 375 N.Y.S.2d 91, 337 N.E.2d 601; Matter of Gunderud v. Gunderud, 
75 A.D.2d 691, 427 N.Y.S.2d 92; Bistany v. Bistany, supra.)” 
 

II. Domestic Violence and Custody Determinations 
 

• DRL Citation: Domestic Relations Law § 240[1][a] 

 

• “Where either party to an action concerning custody of or a right to visitation with a child 
alleges in a sworn petition or complaint or sworn answer, cross-petition, counterclaim or 
other sworn responsive pleading that the other party has committed an act of domestic 
violence against the party making the allegation or a family or household member of either 
party, as such family or household member is defined in article eight of the family court act, 
and such allegations are proven by a preponderance of the evidence, the court must consider 
the effect of such domestic violence upon the best interests of the child, together with such 
other facts and circumstances as the court deems relevant in making a direction pursuant to 
this section and state on the record how such findings, facts and circumstances factored into 
the direction. If a parent makes a good faith allegation based on a reasonable belief 
supported by facts that the child is the victim of child abuse, child neglect, or the effects of 
domestic violence, and if that parent acts lawfully and in good faith in response to that 
reasonable belief to protect the child or seek treatment for the child, then that parent shall 
not be deprived of custody, visitation or contact with the child, or restricted in custody, 
visitation or contact, based solely on that belief or the reasonable actions taken based on that 
belief” 
 

• In E.R. v. G.S.R., 170 Misc.2d 659, 648 N.Y.S.2d 257 (Family Court Westchester County 
1996), the court, following the statute, took into account domestic violence which had been 
alleged by the mother in her petition and which the father, to a certain extent, admitted. 
In Griffen v. Evans, 235 A.D.2d 720, 652 N.Y.S.2d 380 (3rd Dept. 1997), the court, without 
reference to the statute, took into account that the mother had been involved in abusive 
relationships, one of which resulted in her being physically abused in front of her children 
and led to one of the children's being struck by the individual in question on more than one 
occasion over a two-year period. See also P. v. P., 240 A.D.2d 583, 659 N.Y.S.2d 55 (2nd 
Dept. 1997) (sexual abuse by father held to be established; supervised visitation directed). 

 

• In J.D. v. N.D., 170 Misc.2d 877, 652 N.Y.S.2d 468 (Family Court Westchester County 
1996), the court held that the statutory reference to domestic violence is not confined to 
physical abuse, but includes psychological assault. In that case, the court concluded that the 
overwhelming evidence of psychological and other forms of abuse inflicted by the father 
upon the mother showed that it would not be in the child's best interests to place him in the 
father's care and custody. 
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III. Parental Alienation And Custody  

 

• “The concept of “parental alienation syndrome,” or “PAS,” was introduced by Dr. Richard 

Gardner in the 1980’s and 1990’s, and was the subject of his 1998 book, “The Parental 

Alienation Syndrome: a Guide for Mental Health and Legal Professionals.”  Gardner’s 

theory posits a scenario in which one parent (almost always the mother) through emotional 

manipulation turns a child against the other parent (almost always the father) as a form of 

retaliation, often by making false allegations of sexual abuse.” (“Testimony of Sanctuary for 

Families, Hearing on the Rights of Children in Family Court, October 24, 2019”). 

 

• “Parental Alienation Syndrome” has never been scientifically substantiated or recognized by 

the American Psychiatric Association or any other medical or professional association, and it 

is not admissible in child custody hearings because of its lack of scientific basis.  However, 

despite this lack of scientific and legal support, the term “parental alienation” often gets 

considerable traction in family and supreme court, where allegations that one parent is 

“alienating” children from the other parent are commonplace, and regularly used by 

attorneys representing abusive parents to undermine the credibility of domestic violence or 

abuse allegations. While studies document the harm to children who are exposed to 

domestic violence and coercive control, when victims raise these harms they are often 

accused of alienation. 

 

• However, New York Courts have embraced parental alienation as a concept. In recognizing 
that parental alienation can exist, some courts have loosely defined it as a custodial parent's 
active interference with or deliberate and unjustified frustration of the non-custodial parents' 
reasonable right of access to the child. J.F. v. D.F., supra. In attempts to elaborate on the 
concept without accepting the syndrome, New York courts have held that as the custodial 
parent, one of the primary responsibilities “is to assure meaningful contact between the 
children and the noncustodial parent, and the willingness of a parent to assure such 
meaningful contact between the children and the other parent is a factor to be considered in 
making a custody determination.” […] In both custody and child support disputes, “parental 
alienation” and the “friendly parent,” both concepts rooted in PAS discourse, are often 
implicitly subsumed under the “best interest of the child” analysis. Courts may sanction or 
deny custody to a parent perceived as alienating the child from the other parent. 

 

• Likewise, numerous cases have affirmed that alienation can serve as grounds to terminate 
child support obligations. Courts have ruled that child support payments may be suspended, 
“where the noncustodial parent establishes that his or her right of reasonable access to the 
child has been unjustifiably frustrated by the custodial parent” Matter of Thompson v. 
Thompson, 78 A.D.3d 845, 846, 910 N.Y.S.2d 536. In Coull v. Rottman, court agreed with the 
forensics finding that a “pattern of alienation” resulting from the mother's interference with 
a regular schedule of visitation, and consequently relieved the father of his child support 
obligation. 131 A.D.3d 964, 965, 15 N.Y.S.3d 834, 836 (2015). 

 



• The parent who is perceived as “alienating” the child from the other parent is sometimes 
sanctioned or denied custody. “Willful interference with a noncustodial parent's right to 
visitation is so inconsistent with the best interests of the children as to, per se, raise a strong 
probability that the offending party is unfit to act as a custodial parent” Matter of Ross v. 
Ross, 68 A.D.3d 878, 878, 890 N.Y.S.2d 127. 

 

• In recent years, courts have explicitly challenged the theory of parental alienation. In E.S. v. 
S.S., the court challenged the application of the Theory of Parental Alienation in the New 
York court system specifically (63 Misc. 3d 1206(A), 114 N.Y.S.3d 190 (N.Y. Fam. Ct. 2019): 
PAS, essentially dismissed as “junk science”, is not generally accepted in the scientific 
community, as it is not an approved term or diagnosis in the field of psychiatry and no New 
York court has allowed the admission of testimony concerning PAS. See J.F. v. L.F., 
supra; J.F. v. D.F., 61 Misc 3d 1226(A) (NY Sup. Ct. 2018); People v. Fortin, supra; see 
also Montoya v. Davis, 156 AD3d 132, 66 N.Y.S.3d 350 (3rd Dept. 2017)(“In the criminal 
context, ‘parental alienation syndrome’ has been rejected as not being generally accepted in 
the scientific community”); People v. Loomis, 172 Misc 2d 265, 658 N.Y.S.2d 787 (Co. Ct. 
1997); People v. Bimonte, 185 Misc 2d 390, 712 N.Y.S.2d 829 (Crim. Ct. 2000)(expert testimony 
regarding parental alienation syndrome was deemed inadmissible in a criminal case). 
 

IV. The “Friendly Parent Principle” and Custody  

 

• Just as the parent perceived as alienating the child from the other spouse is often 

denied custody (termed the “protective parent” in PAS literature), the parent 

perceived as being more supportive of the child’s relationship with the other parent 

(the “friendly parent”) is often granted custody. This idea has been deemed the 

“friendly parent principle.”  

 

• Although NY courts have not explicitly invoked the “friendly parent” principle or 

made reference to “friendly parents” in their decisions, they have implicitly affirmed 

it precepts. An illustrative case is Matter of Vazquez v. Ortiz, in which the Second 

Department ruled that “one of the primary responsibilities of a custodial parent is to 

assure meaningful contact between the children and the noncustodial parent, and the 

willingness of a parent to assure such meaningful contact between the children and 

the other parent is a factor to be considered in making a custody determination.” 

The Second Department affirmed the Family Court’s ruling that the father, the 

“friendly parent” in this situation, should receive primary custody. 77 A.D.3d 962, 

962, 909 N.Y.S.2d 155. Another example is Daghir v. Daghir, which held wrongful 

interference to be “an act so inconsistent with the best interests of the child as to per 

se raise a strong probability that the offending party is unfit to act as a custodial 

parent.” See: 441 N.Y.S.2d 494 (2d Dep’t 1981), order aff’d, 56 N.Y.2d 938, 453 

N.Y.S.2d 609, 439 N.E.2d 324.  

 

• Critics of the “friendly parent principle” argue it discourages the reporting of 
domestic or child abuse. Courts often view abuse allegations skeptically, and a parent 
who cannot definitively prove allegations of abuse may be accused of “alienating 



conduct” and consequently lose custody. In Turner v. Turner, the 3rd department 
found that a “concerted effort by one parent to interfere with the other parent’s 
contact with the child is so inimical to the best interests of the child as to raise a 
strong probability that the interfering parent is unfit to act as a custodial parent.” 
Central to the court’s ruling was its consideration of “respondent’s baseless 
allegations that petitioner had sexually abused child,” which the court deemed 
“alienating conduct” that had “adversely affected child’s well-being and interfered 
with petitioner’s relationship with her.” 689 N.Y.S.2D 269 (3d Dep’t 1999). 
 

• In recent years, the “friendly parent principle” has come under increasingly harsh 

criticism for its role in enabling child abuse and fostering unsafe custody 

arrangements. The case of Kyra Franchetti, a 2-year-old who was shot to death by 

her father on a court-ordered custody visit, has spurred widespread outrage and calls 

for reform. Despite the mother’s repeated warnings that the father was dangerous, 

angry, and abusive, the family court declined to award the mother full physical 

custody and permitted the father unsupervised visits. According to the Kyra 

Franchetti Foundation, the family court judge had remarked days before Kyra’s 

murder that the case was “not a life-or-death situation.” 

 

• Domestic violence advocates and others have advocated for the passage of “Kyra’s 
Law,” a proposed bill which would require New York courts to consider whether 
abuse has occurred or is occurring prior to considering whether either parent is a 
“friendly parent.” Kyra’s would bring New York’s legislation in line with other states 
which exclude the “friendly parent” principle in cases involving abuse, like California 
or Oregon. The legislation would also explicitly prohibit allegations regarding 
parental alienation from the court’s “best interests” assessment, and contains other 
provisions intended to reduce the risk of child abuse or unsafe custody 
arrangements. 


